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[Prohibited  Transaotions  Exemption  76-9] 

EMPLOYEE  BENEFIT  PLANS 

Exemption  Relating  to  Transactions  Involv¬ 
ing  the  Citizens  and  Southern  National 
Bank  Retirement  Trust,  et  al. 

Notice  is  hereby  given  of  the  granting 
of  an  exemption  under  the  authority  of 
section  408(a)  of  the  Employee  Retire¬ 
ment  Income  Security  Act  of  1974  (the 
Act)  and  section  4975(c)  (2)  of  the  In¬ 
ternal  Revenue  Code  of  1954  (the  Code) , 
relating  to  the  sale  of  common  stock  of 
certain  correspondent  associate  banks  of 
the  Citizens  and  Southern  Holding  Com¬ 
pany  (Holding  Company)  which  stock 
the  Citizens  and  Southern  National  Bank 
Pension  Trust  (Pension  Trust)  and  the 
Citizens  and  Southern  National  Bank 
Profit  Sharing  Trust  (Profit  Sharing 
Trust)  have  been  ordered  to  divest  by 
the  Georgia  Commissioner  of  Banking 
and  Finance. 

Background 

On  May  25.  1976,  notice  was  published 
in  the  Federal  Register  (41  FR  21383) 
of  the  pendency  of  an  exemption  from 
the  restrictions  of  section  406(a)  of  the 
Act  and  from  the  taxes  imposed  by  sec¬ 
tion  4975(a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)  (1)  (A)  through 
(D)  of  the  Code.  The  notice  set  forth  a 
summary  of  the  facts  and  representa¬ 
tions  contained  in  an  application  sub¬ 
mitted  by  the  trustees  of  the  Pension 
Trust  and  Profit  Sharing  Trust,  and  re¬ 
ferred  interested  perswis  to  the  applica¬ 
tion  for  a  complete  statement  of  the 
facts  and  representations  of  the  trustees. 
The  notice  also  invited  interested  per¬ 
sons  to  submit  comments  on  the  pending 
exemption  to  the  Internal  Revenue  Serv¬ 
ice  (the  Service) .  One  comment  was  re¬ 
ceived  which  urged  that,  in  the  event 
that  it  is  determined  that  the  price  of 
the  shares  sold  by  the  escrow  agent  to 
disqualified  persons  or  parties  in  inter¬ 
est  is  less  than  the  fair  maiiiet  value  of 
such  shares  at  the  time  of  sale,  either 
the  Holding  Company  or  the  purchaser 
should  pay  to  the  trusts  the  amount  of 
.such  deficiency  plus  Interest  on  such 
amount  from  the  date  of  sale  to  the  date 
of  correction,  m  the  summary  of  repre¬ 
sentations  set  forth  In  the  notice,  it  was 
stated  that  the  Holding  Company  will 


pay  the  deficiency.  However,  the  appli¬ 
cation  indicates  that  the  deficiency  will 
be  paid  either  by  the  Holding  Company 
or  the  purchaser.  To  clarify  the  descr4;>- 
'tion  of  this  guarantee,  the  part  of  the 
notice  which  indicates  that  the  Holding 
Company  will  pay  the  deficiency  is 
amended  to  state  that  the  Holding  Com¬ 
pany  or  the  purchaser  of  the  stock  will 
pay  the  deficiency. 

The  application  and  the  comment  sub¬ 
mitted  with  respect  thereto  have  been 
available  for  public  inspection  at  the 
Service  in  Washington,  D.C.  Based  upon 
the  application  and  consideration  of  the 
public  comment,  the  Service  and  the  De¬ 
partment  of  Labor  (the  Department) 
have  decided  to  grant  an  exemption  for 
the  transaction  described  in  such  appli¬ 
cation. 

Notice  of  the  pendency  of  the  exemp¬ 
tion,  as  published  in  the  Federal  Regis¬ 
ter.  was  given  by  publication  in  the  Pay¬ 
day  Newsletter  which  is  distributed  semi¬ 
monthly  to  all  employees  of  all  employer 
members  of  the  Pension  Trust  and  the 
Profit  Sharing  Trust.  Additionally,  the 
notice  w’as  posted  on  bulletin  boards  in 
all  personnel  locations  of  all  employers 
participating  in  the  Trusts  and  was 
mailed  to  all  retired  participants  or 
beneficiaries  who  are  receiving  i>eriodic 
distributions  from  either  Trust. 

General  Inforwation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transactiCHi  is  the 
subject  of  an  exemption  granted  under 
section  408(a)  of  the  Act  and  section 
4975(c)  (2>  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a  plan 
to  which  the  exempti<m  is  apfdlcable 
from  certain  other  provisions  of  the  Act 
and  the  Code  including  any  prohibited 
transaction  provisions  to  which  the  ex¬ 
emption  does  not  apply  and  the  general 
fiduciary  responsibility  provisions  of  sec¬ 
tion  404  of  the  Act  which,  among  other 
things,  require  a  fiduciary  to  discharge 
his  duties  respecting  the  plan  solely  in 
the  interest  of  the  plan's  participants 
and  beneficiaries  and  in  a  i^mdent  fash¬ 
ion  in  accordance  with  subsection  (a)(1) 
(B)  of  section  404  of  the  Act  n(»r  does  it 
affect  the  requirements  of  section  401 
(a)  of  the  Code  that  a  plan  must  op¬ 
erate  for  the  exclusive  benefit  of  the  em¬ 
ployees  of  the  employer  maintaining  the 
plan  and  their  beneficiaries; 

(2)  The  exemption  c(mtained  herein 
does  not  extend  to  transactions  prohib¬ 
ited  imder  section  406(b)  of  the  Act  and 


section  4975(c)(1)  (E)  and  (P)  of  the 
Code;  and- 

(3)  The  exemption  contained  herein 
is  suiH>lemental  to,  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and 
the  Code,  including  statutory  exemptions 
and  transitional  rules.  Furthermore,  the 
fact  that  a  transaction  is  the  subject 
of  an  exemption  is  not  dispositive  of 
whether  the  transaction  would  have  been 
a  prohibited  transaction  in  the  absence 
of  such  exemption  or,  though  it  would 
have  been  a  prohibited  transaction,  Ls 
exempt  by  operation  of  a  statutory  or 
other  exemption  or  a  transitional  rule. 

Exemption 

Pursuant  to  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
the  procedures  set  forth  in  ERISA  Pro¬ 
cedure  75-1  (40  PR  18471,  April  28,  1975) 
and  Rev.  Proc.  75-26,  1975-1  C.B.  722, 
and  based  upon  the  facts  and  representa¬ 
tions  contained  in  the  application  sub¬ 
mitted  by  the  trustees  of  botii  the  Pen¬ 
sion  Trust  and  the  Profit  Sharing  Trust 
and  consideration  of  the  public  com¬ 
ment.  the  Service  and  the  Department 
find  that  it  is  administratively  feasible, 
in  the  interests  of  the  plans  and  of  their 
participants  and  beneficiaries,  and  pro¬ 
tective  of  the  rights  of  participants  and 
beneficiaries  of  the  plans  to  grant,  and  do 
hereby  grant,  the  exemption  set  forth 
below: 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  taxes  imposed  by  section 
4975  (a)  and  (b)  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (D) 
of  the  Code,  shall  not  apply  to  any  sale 
of  Divestitiuv  Stock  made  pursuant  to 
the  escrow  agreement  dated  May  22, 1975. 
and  pursuant  to  the  terms,  conditions 
and  representations  set  forth  in  the 
application. 

The  availabihty  of  this  exemption  is 
subject  to  the  express  conditions  that 
the  material  facts  and  representations 
contained  in  the  sqrpllcation  are  true  and 
complete,  and  that  the  application  ac- 
curs^ly  describes  all  material  terms  of 
the  transactions  to  be  consummated 
pursuant  to  the  exemption. 

Signed  at  Washington,  D.C.  this  29th 
day  of  November  1976. 

Donald  C.  Alexander, 
Commissioner  of  Internal  Revenue. 

William  Chadwick, 
Administrator  of  Pension  and 
Welfare  Benefit  Programs, 
U.S.  Department  of  Labor. 
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